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Defendant, CLARK COUNTY SCHOOL DISTRICT (“CCSD”), by and through its attorneys Alan J. Lefebvre, Esq. and William D. Schuller, Esq. of the law firm of Kolesar & Leatham, moves for partial summary judgment/declaratory relief against Plaintiff, BUSINESS BENEFITS, INC. (“BBI”), on the basis that the “duration term” of the subject contract is voidable and thus the contract is amendable to reformation – to make the duration clear and definite and non-exclusive once notice of termination is affected.

This Motion is made and based upon NRCP 56, the Declaration of Erin E. Cranor (the “Cranor Declaration”) attached hereto as Exhibit A, the following Memorandum of Points and Authorities, the pleadings and papers on file herein, and any argument presented at the time of hearing on this matter.
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NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion on for hearing on the ____ day of October, 2014, in Department XXVII of the above-entitled Court at the hour of ____:____ __.m., or as soon thereafter as counsel may be heard.

DATED this ____ day of September, 2014.
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By 

Alan J. Lefebvre, Esq.
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William D. Schuller, Esq.
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Attorneys for Defendant,

CLARK COUNTY SCHOOL DISTRICT 

MEMORANDUM OF POINTS AND AUTHORITIES

I.
PREFATORY STATEMENT

           The BBI/CCSD contract at issue here is perpetual in duration.  That legal conclusion is not disputed.  The contract provides for exclusivity throughout its existence and it operates to “marry” CCSD to BBI, without an opportunity for dissolution.  If “revolving and rolling” circumstances would permit a “window” to effect termination by happenstance, the six (6) month notice provision is inadequate for CCSD to prepare and equip a substitute broker with sufficient lead time to prepare for performance.  In short, this contract hems in the School Board’s discretion and those who administer CCSD’s affairs impermissibly, and handicaps them in making decisions in a changing and complex insurance market. The duration term is against public policy and void on that ground.

          The legal rationale for the case of reformation can be articulated in a complex way or not, but it stands to reason that:  “First, common sense tells us that parties ordinarily do not intend to maintain their business relationships forever.  Second, one of the important goals of [a contract] --- to promote mutually beneficial business dealings – is not fostered if the parties are required to remain in the business relationship after it has soured.”  Delta Services & Equip., Inc. v. Ryko Mfg. Co., 908 F.2d 7, 11 (5th Cir. 1990); see also Corenswet, Inc. v. Amana Refrigeration, Inc., 594 F.2d 129, 138 (5th Cir. 1979) (“[Termination at will] clauses can have the salutary effect of permitting parties to end a soured relationship without consequent litigation.”).  As the Eighth Circuit noted, “…the presumption [cannot be] that the plaintiffs could have intended to surrender control of their own business and services for life, and the defendant could not have intended to surrender its right or to limit the exercise of its right to manage, control, continue, or terminate its business of insurance at will.”  Martin v. Equitable Life Assur. Soc. of U. S., 553 F.2d 573, 575 (8th Cir. 1977) quoting Moore v. Sec. Trust & Life Ins. Co., 168 F. 496, 500 (8th Cir. 1909).

While a later section of this paper provides a more analytical approach as justify the relief sought, commonsense tells us that a succession of school board trustees serving staggered four (4) year terms cannot be bound by the inflexibility of their predecessors’ actions.  The purpose of elections is to change the status quo, and perpetuity terms are no good in land titles and estates, and likewise, have no place in the School Board’s business relationships with third party vendors, such as BBI.

II.
PROCEDURAL HISTORY


On May 29, 2014, BBI filed its Complaint, which alleges breach of contract, contractual breach of the implied covenant of good faith and fair dealing, unjust enrichment, intentional interference with existing contractual relations and prospective economic advantage, and declaratory relief against CCSD, and intentional interference with existing contractual relations and prospective economic advantage against Cranor.  On June 2, 2014, BBI filed Plaintiff’s Motion for Declaratory Relief and Preliminary Injunction (the “Injunction Motion”), which requests a declaration of rights regarding the subject contract and an injunction, enjoining CCSD from allegedly interfering with BBI’s rights under its contract with CCSD and BBI’s separate contract with non-party Health Plan of Nevada (“HPN”).  Id. at p. 1, ll. 20-27; p. 2, ll. 1-2.

The Court held a hearing on the Injunction Motion on June 18, 2014 and ordered declaratory relief deferred as there are disputed facts regarding “when the termination would be effective, whether the contract was disclosed, whether a written or oral acknowledgement was provided, whether CCSD interfered with HPN, and whether monetary damages could compensate the plaintiff if the plaintiff prevails.”  See Minutes of Hearing.  The Court also issued a temporary restraining order related to prohibiting the cancellation of the contract.  Id.  The parties agreed to a trial on the merits.

On July 2, 2014, Cranor filed her Motion to Dismiss Trustee, Erin E. Cranor (the “Motion to Dismiss”).  Both the Motion to Dismiss and Defendants’ Motion: 1) to Strike Plaintiff’s Prayer for Punitive Damages; and 2) to Dismiss Plaintiff’s Fourth Claim for Relief for Failure to State a Claim Under Either Economic Tort Alleged or, Alternatively, to Limit Relief to Potential Damages of $100,000, filed July 18, 2014, were heard on August 6, 2014.  On August 11, 2014, the Court issued its Order: (1) Granting Defendants’ Motion to Strike Punitive Damages Against Clark County School District; (2) Granting Defendants’ Motion to Dismiss Plaintiff’s Tortious Interference Claims (Fourth and Fifth Claims); and (3) Denying Defendants’ Motion to Limit Relief.


BBI accepted Erin E. Cranor’s Offer of Judgment on August 18, 2014.  See Notice of Acceptance of Offer of Judgment of Erin Cranor.

On August 20, 2014, BBI filed its First Amended Complaint (the “FAC”), which alleges breach of contract, contractual breach of the implied covenant of good faith and fair dealing, unjust enrichment, intentional interference with existing contractual relations, conversion, and declaratory judgment against CCSD, and intentional interference with existing contractual relations against Cranor.  On September 8, 2014, Defendants filed their Answer to First Amended Complaint and Counterclaim, which alleges reformation of contract and declaratory judgment regarding the subject contract’s term.  On September 18, 2014, BBI filed Plaintiff’s Reply to Counterclaim.

III.
LEGAL ARGUMENT

A.
Summary Judgment Standard

The court must enter summary judgment when, “after a review of the record viewed in a light most favorable to the non-moving party, no genuine issues of material fact remain, and the moving party is entitled to judgment as a matter of law.”  Fire Ins. Exch. v. Cornell, 120 Nev. 303, 305, 90 P.3d 978, 979 (2004); NRCP 56(c).  In Wood v. Safeway, Inc., Nevada rejected the “slightest doubt” standard, which discouraged summary judgment, and adopted the U.S. Supreme Court’s standard as set forth in the Celotex trilogy,
 which encourages the use of summary judgment to resolve litigation.  121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005).  The Wood court also emphasized the language of NRCP 1, which states that the Nevada Rules of Civil Procedure are designed “to secure the just, speedy, and inexpensive determination of every action.”  Id. at 730, 121 P.3d at 1030.

The moving party is entitled to summary judgment pursuant to NRCP 56(c) when the pleadings, depositions, answers to interrogatories, admissions, and affidavits on file show that there exists no genuine issue as to any material fact.  Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 713, 57 P.3d 82, 87 (2002).  Conversely, to defeat a motion for summary judgment, the non-moving party must rely on admissible evidence, and not “on the gossamer threads of whimsy, speculation, and conjecture.”  Id. at 713-14, 57 P.3d at 87 (citation omitted).  To effectuate the purpose of NRCP 56, the proper inquiry focuses on two key terms: material and genuine.  “The substantive law controls which factual disputes are material and will preclude summary judgment; other factual disputes are irrelevant.  A factual dispute is genuine when the evidence is such that a rational trier of fact could return a verdict for the nonmoving party.”  Wood at 731, 121 P.3d at 1031 (emphasis added).

Defendants are entitled to judgment as a matter of law because no genuine issues of material fact exist as to the subject contract’s unenforceable terms.

B.
Legal Definition of Reformation
Reformation is “[a]n equitable remedy by which a court will modify a written agreement to reflect the actual intent of the parties, usually, to correct fraud or mutual mistake in the writing, such as an incomplete property description in a deed.”  REFORMATION, Black’s Law Dictionary (9th ed. 2009).  “Where a writing that evidences or embodies an agreement in whole or in part fails to express the agreement because of a mistake of both parties as to the contents or effect of the writing, the court may at the request of a party reform the writing to express the agreement...”  Restatement (Second) of Contracts § 155 (1981).
Nevada courts will reform contracts in accordance with the true intention of the parties when their intentions have been frustrated by a mutual mistake.  Seyden v. Frade, 88 Nev. 174, 178, 494 P.2d 1281, 1283-84 (1972) (citations omitted); 25 Corp., Inc. v. Eisenman Chem. Co., 101 Nev. 664, 672, 709 P.2d 164, 170 (1985) (“[R]eformation is available against a party to a written contract to correct mistakes of fact made in the drafting of the agreement so as to reflect the intentions of the parties.”).  The theory of reformation is well established; while some cases state that a mistake by one party must be coupled with fraud or inequitable conduct by the other party to support reformation, other courts have held knowledge of the mistake by one party and his failure to reveal it to the other party amounts to such inequitable conduct as will justify reformation.  Nolm, LLC v. County of Clark, 2002 WL 34453855 citing Hamberlin v. Longview Bank & Trust Co., 770 S.W.2d 12, 14 (Tex. App. 1989), writ denied (July 12, 1989) (“In [this] regard, a mistake by one of the parties and knowledge of that mistake by the other party is equivalent to mutual mistake.”) and Isaak v. Massachusetts Indem. Life Ins. Co., 623 P.2d 11, 14 (Ariz. 1981) (“Inequitable conduct which would justify reformation when there is unilateral mistake takes the form of knowledge on the part of one party of the other’s mistake.”).

Paragraph 27 of this contract contemplates that one or more of its terms might make it amendable to reformation as a remedy:  

Severability:  It is mutually agreed that all of the terms, covenants, provisions and agreements contained herein are severable and that,  in the event that any of them shall be held to be invalid by a competent court or arbitrator, this contract shall be interpreted as if such invalid term, covenant, provision or agreement were not contained herein.

C.
The Contract Between CCSD and BBI is Endless or Perpetual in Duration.

On or about January 31, 2011, CCSD and BBI entered into an agreement styled “Contract Between Clark County School District and Business Benefits, Inc.” (the “Contract”), a true and correct copy of which is attached to the FAC as Exhibit 1.

1. The Context

The services are described in the Contract at Section 26 as:

Scope of Work:  As CCSD’s exclusive broker of record, the Supplier will provide the services set forth on Attachment “A.”
Attachment A is rife with purported services, but none are called out to expressly include the negotiation and conditions of health insurance policy terms (including pricing/premium calculations).  Here, the premium paid for one contract at issue is approximately $79 million, with a company which has a virtual monopoly in the health insurance realm.  

2. The Term
            The Contract recites that its effective date is January 31, 2011 and the duration is set forth in Section 8 as:

///

///

Contract Term:  This contract shall run concurrent with each of the insurance contracts held or acquired by CCSD during the term of this contract, or for eighteen (18) months from the Effective Date[,] whichever is longer (the “Contract Term”).  The Contract Term shall automatically renew at the end of the Contract Term for successive twelve (12) month periods (the “Extended Contract Term”) unless revoked by either party hereto in writing not less than one hundred eighty (180) days prior to the end of the Contract Term or the Extended Contract Term as applicable.  Notwithstanding the above, CCSD shall have the right to terminate this contract pursuant to the terms of Section 9 below.

(emphasis added).  The “ending” term is indefinite and ascertainable (1) only by reference to other contracts with third party insurers---five of them, and (2) by reference to the dates of the  time frames of those contracts; e.g., health, vision, dental, long term care, life, etc.

Thus, as a beginning point, if the health insurance coverage (one of many coverages) obtained is for  term ending January 1, 2017, the underlying broker’s contract remains in effect, at least through that date, unless terminated by notice six months earlier.  Each and every “coverage” besides “health” must be examined separately and calendaring complete for each and every one.

            The Contract does not call for its term to be approved or ratified by the elected School Board.  The Contract states that: “The only officer with authority to execute an amendment to this contract is Jeff Weiler, the [then] Chief Financial Officer (“CFO”) of the District.”  Section 1.  Mr. Weiler executed the Contract but is no longer employed by CCSD.

Section 7 identifies members of the School Board conjunctively, with persons “…acting as the authorizing official for the District” and also provides: “Authorizing official means a person who has final authority to administer budgets, or his/her designee.”

///

Additionally, the FAC strongly implies Timothy DeRosa (“DeRosa”), BBI’s President, drafted the Contract Term:

32.
In 2004, BBI suffered early termination of a contract with CCSD without any cause, only to be re-hired under a different administration when the insurance contracts came up for renegotiation.  In order to avoid any early termination that effectively denied BBI its due compensation, during negotiations of the Contract, DeRosa communicated to CCSD the importance that the Contract not be terminated for convenience, as BBI could not afford to suffer another early termination.

3. The Catch-22 Conundrum

According to BBI, if the School Board wants to end the Contract, then it must wait for a “triggering event” by reference to the terms of yet other instruments, the underlying insurance coverages procured under BBI’s auspices.  The terms are thus a “Catch 22,” if ever one can be found outside the pages of a novel.

The measuring time frame, “health insurance contract acquired by CCSD during the term” (in effect as a result of “brokering” by BBI”) is 28 months from January 1, 2014, expiring unless scrupulously cancelled.  Circuitously, the end of the broker Contract here must be noticed as to its end by a writing sent six (6) months (180 days) before January 1, 2017; i.e., by July 1, 2016.  However, if yet and when another health insurance contract is procured, BBI’s term is extended again, almost into infinity, as the Contract end date is self-perpetuating further into the future.  CCSD has a continual need for insurance with different bargaining units, with serial inception and expiration dates.  CCSD’s broker relationship is exclusive with BBI, and thus it is a hostage of BBI. Counsel for BBI confirmed before suit, that the contract is in fact perpetual. 

4. The Commercial Impracticability of the Duration
That the contract’s “duration” is “impracticable” is evident in a cursory review of its Attachment A, specifying the duties of a broker to replace BBI during the period of BBI’s exclusivity.  The replacement broker, to place herself in a position to render services, would need to begin the period of her tenure as broker of record long before six (6) months ending, with full knowledge of demographics of the population of prospective lives to be insured, a step not feasible to be undertaken within that small window.  Indeed, the six (6) month period preempts the formation of a new broker relationship while the contract is in effect.  CCSD is chained and locked unto BBI; the Trustees and CCSD’s administrators cannot do their jobs in such a straitjacketed fashion.

D.
The Nevada Jurisprudence on Perpetual Contracts.

1. The Framework in Which the Supreme Court Determined when a Perpetual Contract Will Be Enforced.
The seminal case is Bell v. Leven, 120 Nev. 388, 90 P.3d 1286 (2004).  The Supreme Court of Nevada ruled that a contract for services containing a perpetual duration clause is enforceable when the language of the contract clearly shows that the contract is to have a perpetual duration.  The ruling is confined to its facts, in the context of private contracts, between individuals in private commerce. (The case does not speak to considerations which might arise in a public contract.)

In 1992, Sandy Leven entered into an agreement with Richard Bell in which Leven would seek cooperative real estate agents for Liberty Realty.  According to the terms of the contract, Bell was to pay Leven $50 for each agent procured.  The contract contained a perpetual duration clause which stated that the contract was for a perpetual term until terminated by the parties’ mutual consent.  Leven formed a general partnership with her husband, who drafted a new royalty agreement in 1997 which modified the existing contract.  Bell never signed the new royalty agreement, but abided by the new terms expressed in the 1997 agreement.  In 1998, Bell wrote a letter to Leven stating that he would not continue to pay Leven under the contract because he believed that Leven was not doing any of the work procuring the new agents.  Bell also stated that he would bring litigation to recover past payments for services he believed were not performed under the contract.  Leven responded that Bell was in breach of contract for refusing to pay him for the procured agents.  120 Nev. at 389, 90 P.3d at 1287.

Bell sought a declaratory judgment to determine the parties’ rights under the contract.  The trial court stated that the 1992 contract remained in force and that Leven ratified the 1997 Amendment to the contract through his actions.  The trial court concluded however, that the perpetual duration clause was invalid, and therefore the contract was to remain in force for a reasonable period of time.  The trial court instructed the jury to determine what a reasonable period of time was under the agreements.  The jury found in favor of Bell and awarded $386,000 in damages.  Both sides appealed the ruling regarding the duration of the contract.  Id. at 390, 90 P.3d at 1287.

2. The Appellate Determination on the Facts Presented There.
On appeal, Bell contended that the court should have instructed the jury to determine whether he gave reasonable notice of his intent to terminate the contract, instead of instructing the jury to determine whether the contract lasted for a reasonable period of time.  Leven argued that the district court was wrong in holding that the contract’s perpetual duration clause was invalid as a matter of law.  The Bell court looked to the law in other jurisdictions.  The Bell court cites opinions from Oregon, Missouri, and the Fifth Circuit, all holding that such clauses are enforceable if the intention to make the contract’s duration perpetual is unequivocal from the language of the contract.  Bell, 120 Nev. at 391, 90 P.3d at 1288.  The Nevada Supreme Court stated that public policy considerations lean toward not enforcing contracts that contain a perpetual obligation.  Id.  However, the policy of giving meaning to every word in a contract prevailed in this situation.  Id.  A contract that clearly stated the party’s intention to be bound in a perpetual agreement will be enforced according to its express terms.  Id.

The contract between Bell and Leven stated that it would endure perpetually or be terminated by the parties’ mutual agreement.  The Supreme Court held that the district court did not give plain meaning to the language provided in the contract.  The jury should have been instructed to determine whether the contract was terminated for cause and if not, to calculate damages according to the contract’s perpetual duration.  Id. at 391-92, 90 P.3d at 1288.

The case’s logic does not weigh public policy implications when one of the parties is the government; i.e., a party such as CCSD, obligated to be flexible with public dollars and ensure monies devoted to instructional needs of school age children are maximized and third party vendors are not overpaid.  Revenue devoted to education is finite and the Trustees’ duties are to maximize the amount devoted to direct instructional expenses and programs.

///

3. What the Bell Case Reveals for Guidance Here.
1. 
In Nevada, service contracts containing perpetual duration clauses are enforceable if the parties’ intent is clear from the contract’s language.

2.
Courts will generally look to avoid enforcing such provisions.

3.
However, courts should give meaning to all the words in a contract, and if those words include an express, unambiguous perpetual duration clause, then the contract will be enforced accordingly.

Here, the case is of little moment as the duration term is a hopeless mess, politely labeled   “ambiguous.”  According to Judge Aldisert’s definition of precedent from Allegheny Gen. Hosp. v. N.L.R.B., 608 F.2d 965, 969-70 (3d Cir. 1979), the Bell opinion is not authoritative here as a judicial decision considered binding precedent, because it does not furnish the rule for a case involving similar material facts “arising in the same court or a lower court in the judicial hierarchy.”  The Bell case is not stare decisis.

E.
The Indeterminable Term of Duration Should Be Treated as the Equivalent of No Term of Duration, or Silence as to the Term of the Contract.

The policy of Nevada jurisprudence has long been that when an agreement does not contain a provision as to the period of duration, the court will imply a reasonable time.  Richardson v. Jones, 1 Nev. 405, 409 (1865).  In Tavel v. Olsson, 91 Nev. 359, 535 P.2d 1287 (1975), equity operated to imply the reasonable time of a year.  Performers at a nightclub agreed to pay the booking agent 10% commission.  The performers paid the 10% for a year and closed their local act to tour abroad for two years.  The performers returned to Las Vegas and rebooked with the same nightclub without the assistance of the booking agent.  When the booking agent for the prior year sued to collect for the second booking, after the two years of respite by the performers, the trial court cut the cord of the exclusivity; the chain of perpetuity to free the performers was severed, and the performers bound only to the original one (1) year period.  Id. at 360, 535 P.2d at 1287-88.  In so doing, the Tavel court articulated and invoked the public policy, that contract construction which imposes a perpetual obligation should be avoided.

///

F.
Public Policy Positions on Exclusive Contracts to Last in Perpetuity.

Under Nevada contract law principles, courts may refuse to enforce a provision of a contract that contravenes the state’s public policy.  Picardi v. Eighth Judicial Dist. Court of State, ex rel. County of Clark, 127 Nev. Adv. Op. 9, 251 P.3d 723 (2011) (citations omitted) (holding that class action waiver within arbitration agreement was unenforceable because it violated Nevada’s public policy favoring class actions).  See generally, Rivero v. Rivero, 125 Nev. 410, 429, 216 P.3d 213, 226 (2009) (“Parties are free to contract, and the courts will enforce their contracts if they are not unconscionable, illegal, or in violation of public policy.”); State Farm Mut. Auto. Ins. Co. v. Fitts, 120 Nev. 707, 708, 99 P.3d 1160, 1161 (2004) (considering a certified question regarding the enforceability of a provision in an insurance policy that required an insured to arbitrate or file suit on a claim for uninsured or underinsured motorist coverage that was outside the statutorily proscribed statute of limitations, the Nevada Supreme Court held that such a provision was “unenforceable and therefore void as against Nevada public policy”); State Farm Mut. Auto. Ins. Co. v. Hinkel, 87 Nev. 478, 481, 488 P.2d 1151, 1153 (1971) (holding that “[a]n insurance company may limit coverage only if the limitation does not contravene public policy.”); see also Fisher v. DCH Temecula Imports LLC, 114 Cal. Rptr. 3d 24, 34 (Ct. App. 2010) (“[P]rivate contracts that violate public policy are unenforceable.”); Jones v. Feiger, Collison & Killmer, 903 P.2d 27, 35 (Colo. App. 1994), as modified on denial of reh’g (Feb. 2, 1995), rev’d, 926 P.2d 1244 (Colo. 1996) (determining the public policy of protecting a client’s right to control settlement will be better served by not treating a clause that restricts the client’s right to control settlement as severable from the provision for calculating fees and holding the provisions of the representation agreement prohibiting the client from unreasonably refusing to settle and permitting the law firm, in such event, to withdraw, together with the provision for calculating fees, are unenforceable); and Am. Cas. Co. v. Coastal Caisson Drill Co., 542 So. 2d 957, 958 (Fla. 1989) (the court, in answering the question of whether a subcontractor could waive its rights to be paid under a statutorily required bond in the negative, stated that a contract that contravenes an established interest of society can be found void as against public policy).  “A promise or other term of an agreement is unenforceable on grounds of public policy if legislation provides that it is unenforceable or the interest in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms.”  Restatement (Second) of Contracts § 178(1) (1981) (emphasis added).
Agreements suffering from indefiniteness, while wholly executory, generally create no obligation, but if either party performs, it will generally be entitled to compensation according to the terms of the agreement.  Similarly, cases may arise where the parties have attempted to define the time of performance so that a court may not imply its own standard or a standard of reasonableness, and yet the parties may have failed to make the time of performance sufficiently definite to enable the agreement to be enforced.  Nevertheless, courts frequently interpret promises requiring continued performance as requiring performance for a reasonable time or until terminated by reasonable notice.  In every case of this sort, all the circumstances surrounding the transaction must be considered in reaching an appropriate conclusion.  1 Williston on Contracts § 4:22 (4th ed.) (citations omitted).

There is no exact science in classifying bargains void as against public policy.  However, significant efforts have been made to explore the modern view, embodied in the Restatement (Second) of Contracts § 178(1).  See generally, 5 Williston on Contracts § 12:1 (4th ed.).  Thus, “[d]espite the inherent uncertainty of any doctrine based on so flexible a notion as ‘public policy,’ it is possible to state certain underlying principles and to explore what the courts have done in fashioning and articulating rules to be applied in particular cases.  For example, the drafters of the Restatement Second suggest that a decision to refuse to enforce a promise or other term may be based more on ‘a reluctance to aid the promisee rather than on solicitude for the promisor,’ and offer two reasons supporting unenforceability:”

First, a refusal to enforce the promise may be an appropriate sanction to discourage undesirable conduct, either by the parties themselves or by others.  Second, enforcement of the promise may be an inappropriate use of the judicial process in carrying out an unsavory transaction.  The decision in a particular case will often turn on a delicate balancing of these considerations against those that favor supporting transactions freely entered into by the parties. 

Id. (citations omitted).

The Contract’s terms in some aspects were unnecessarily unclear to the School Board.  Specifically, the Contract’s duration was not expressed in terms that were clear to Board members.  See Cranor Declaration at ¶ 7.  Indeed, the contract term heavily favors the best interests advanced of BBI and not the District.  A typical contract which comes before the Trustees specifies dates of effectiveness and expiration, without such complications as the BBI contract presents.  Because the Trustees serve staggered terms and continuity can be fractured, the contract has a “life” and existence longer than the lifetime service of some of the Trustees who govern the District.  The Trustees are thus hamstrung in their oversight duties, negatively impacting their abilities to adequately safeguard the District’s financial resources.  In short, if a contract can last longer than an elected Trustee’s tenure and the contract’s ending date cannot be ascertained by reading the contract, then it is not in the public interest.  The contract term is not transparent and transparency is even more so important when a government entity is party to the contract.

A straightforward clause as to the term could read:

Contract Term:  This contract shall be effective for twenty-four (24) months and shall renew for successive twelve (12) month periods unless terminated earlier.  Notice of intent to end the contract can be given by either party, with a nine (9) month notice of termination in advance of the termination date; such notice shall render the remaining balance of the contract term to be non-exclusive.

In other words, the Contract Term should have provided for termination upon some reasonable notice and thereafter, with a non-exclusive term, for the District to procure brokerage service in a more effective manner.
G.
The Contract Itself Contemplated that the Court Would Need to Reform the Contract’s Terms.
BBI considered the possibility that the Contract reached too far in its favor.  Thus, BBI included the following safeguard at Section 27 (so it did not bet all the acreage of the farm on a clause – i.e., the Contract Term – which restrains the Trustees’ discretion):

///

///

Severability:  It is mutually agreed that all of the terms, covenants, provisions and agreements contained herein are severable and that, in the event any of them shall be held to be invalid by a competent court or arbitrator, this contract shall be interpreted as if such invalid term, covenant, provision or agreement were not contained herein.

Thus, if the Court found the Contract Term against the public interest, then it would have authority to fashion what the term should be.


H.
Contracts of Unlimited Duration Restrict Necessary Discretion.

The landscape on perpetual contracts provides that when a municipal body, such as the School Board, is involved in approving the contract, public policy precludes the contract from extending beyond board members’ (e.g., Trustees) tenures if the contract’s terms will prohibit succeeding members from performing their duties.  “A municipality cannot bind itself by a perpetual contract
 or by one that lasts an unreasonable length of time.
  However, a contract extending beyond the official term of the officers who authorize it is not unlawful if, at the time of its execution, the contract was fair, just, and reasonable, and prompted by the necessities of the situation, or was in its nature advantageous to the municipality.”
  56 Am. Jur. 2d Municipal Corporations, Etc. § 435.  “Where a municipal body is a board or commission, the terms of the members of which are staggered, it is a continuous body, existing in perpetuity; and contracts of such a body cannot be deemed to bind or restrict successors in office.”  10A McQuillin Mun. Corp. § 29:102 (3d ed.) (citation omitted) (emphasis added).

The general rule is that a contract extending beyond the term of office of the members of a public board, if made in good faith, is ordinarily valid.  Town of Tempe v. Corbell, 147 P. 745, 748 (Ariz. 1915) (emphasis added).  However, “[a] well-recognized exception to the rule exists applicable to contracts in reference to matters which are personal to the board in their nature, and the contract limits the power of the succeeding members to exercise [] discretion in the performance of a duty owing to the public.  This exception to the rule is based upon the grounds of public policy.”  Id. citing Jay County v. Taylor, 123 Ind. 148, 23 N. E. 752 (1895); Hancock v. Craven County, 132 N. C. 209, 43 S. E. 634; Shelden v. Butler County, 48 Kan. 356, 29 Pac. 759, 16 L. R. A. 257; Coffey County v. Smith, 50 Kan. 355, 32 Pac. 30; Millikin v. Edgar County, 142 Ill. 528, 32 N. E. 493, 18 L. R. A. 447; Vacheron v. New York, 34 Misc. Rep. 420, 69 N. Y. Supp. 608; Franklin County v. Ranck, 6 O. C. D. 133, 9 Ohio Cir. Ct. R. 301, cited in note 12 Ann. Cas. 990; 3 McQuillin, Municipal Corporations, § 1254, p. 2730; Egan v. City of St. Paul, 57 Minn. 1, 58 N. W. 267.

Even though the matters dealt with by the contract might properly be regarded as proprietary rather than governmental, the contract may be held not binding upon future boards because unnecessary or unreasonable.  For example, in King County v. U.S. Merchants’ & Shippers’ Ins. Co., the old board of county commissioners entered into a contract with an insurance broker by which he was to procure insurance upon county property.  274 P. 704, 705 (Wash. 1929).  Some of the policies the broker procured would not take effect until after the expiration of the term of one of the commissioners.  Id.  When the newly elected commissioner assumed his office, the board canceled these policies.  Id.  The King County Court held that the board was not bound by the contract entered into by the old board and that it had the right to cancel the policies, which had not taken effect before the new board was organized.  Id. at 707.  “[C]ontracts extending beyond the term of the existing board and the employment of agents or servants of the county for such a period, thus tying the hands of the succeeding board and depriving the latter of their proper powers, are void as contrary to public policy…”  Id. at 706.

IV. 
PUBLIC POLICY MILITATES AGAINST SERVICE CONTRACTS WITH PUBLIC BODIES WHICH FRUSTARATE GOVERNANCE.

No statute itself in Nevada bars perpetual contracts for services.  Cf. N.C.L.1943-1949 Supp. §§ 293.27, 293.33, 293.34, 293.38, 293.49; N.C.L.1929, § 1973.

///

///

Courts have distilled the public policy bar to contract durations such as CCSD’s contract with BBI.  Such a policy has been found from the mere power of the public body to manage the entity’s property placed in its care by statutes like these:

NRS 393.010  Management, control and custody of school property.  The board of trustees of a school district shall:

1.  Manage and control the school property within its district, except for any property belonging to a charter school.

2.  Have the custody and safekeeping of the district schoolhouses, their sites and appurtenances

NRS 393.030  Property held by board of trustees as corporation.  All property which is now vested in or which shall hereafter be transferred to the board of trustees of a school district for the use of schools in the school district shall be held by the board of trustees as a corporation.

Thus in Bd. of Com’rs of Jay County v. Taylor, 23 N.E. 752 (Ind. 1890), it was held that a contract by which the board of county commissioners attempted to employ a legal adviser for a period of three years to commence three months in the future and after the time for the election of a person to fill the vacancy caused by the expiration of the term of office of one member of the board, the term of employment extending over a period during which all the members of the board as constituted at the time of the contract would retire therefrom unless reelected, was against public policy and void.  The Taylor Court said:

But the most obnoxious feature which we find in the contract is the length of time for which the appellees were employed. We know as a matter of law, as we have already said, that the membership of the board will be changed as much as three times from the date of the employment to the expiration of the term of service, unless some of its members are re-elected, and in that case the terms of office will be different.  Unless some of the members are re-elected, there must be an entire change in the membership of the board between the date of the employment and the expiration of the time covered by the contract.  This contract deprives the board, as reorganized from year to year, of the right to employ its attorney for the next following year.  … [A]nd if the contract in question, extending, as it does, over a period of three years, is valid, why may not a like contract, covering a period of six, nine, or a dozen years, be upheld? Our conclusion is that the contract is against public policy, and void.
Id. at 753.

///

In New Jersey, it has been held that a written contract entered into with insurance broker by county board shortly before expiration of its term, under which broker was to obtain any insurance required by county and was to act over three-year period as insurance adviser and consultant to county board, was related to board governmental and not its proprietary functions; thus, it was not binding upon a new board which assumed office shortly thereafter.  Valvano v. Bd. of Chosen Freeholders of Union County, 183 A.2d 450 (N.J. Super. Ct. App. Div. 1962).  The Valvano Court said simply that: “The contract of December 28, 1960 delimited and circumscribed the efficiency of the successor board with respect to its discretionary powers concerning the insurance affairs of the county, which powers should have been transmitted unimpaired to the newly-constituted board.”  Id. at 453.

In King County v. U.S. Merchants’ & Shippers’ Ins. Co., 274 P. 704 (Wash. 1929), a county had its broker, Seeley and & Company procure policies on ferry vessel hulls through Globe and Rutgers Fire and U.S. Shippers Insurance Co. The Washington Supreme Court would not void the policies when the board membership changed, but did affirm the power of the board to change brokers, by reason of reconstitution of the board membership:

Upon this branch of the case, we conclude that the new board of county commissioners were not bound by the contract entered into by the old board with Seeley & Co., and that it had the right to rescind the contract and cancel the policies which had not taken effect prior to the time that the new board was organized.
Id. at 707.

Of like effect are cases such as the following:

Village council, which had right to consent to the president’s choice of village manager, could not bind subsequent councils and village to the alleged, just contract of indefinite duration with the manager, and, thus, any contract of indefinite duration would be void under Michigan law.  Willoughby v. Vill. of Dexter, 709 F. Supp. 781, 787 (E.D. Mich. 1989).  In determining whether contract between a city administrator and city council was valid beyond council tenure under Wyoming law, the question was whether, at time the contract was made, an extension of term of contract beyond council tenure was both reasonably necessary and of definable advantage to city.  Figuly v. City of Douglas, 853 F. Supp. 381, 386 (D. Wyo. 1994) aff’d, 76 F.3d 1137 (10th Cir. 1996).  While a township board may, by contract, bind future boards in matters of a business or proprietary nature, a township board may not contract away its legislative powers; the true test is whether the contract itself deprives a governing body, or its successor, of a discretion which public policy demands should be left unimpaired.  Inverness Mobile Home Cmty., Ltd. v. Bedford Twp., 687 N.W.2d 869, 874 (Mich. Ct. App. 2004).  A written employment contract between city manager and outgoing city council was void because it deprived incoming council of its power to select and appoint city manager as provided in city charter and because it contravened public policy by taking away governmental or legislative power of incoming council to appoint and remove public officers.  City of Hazel Park v. Potter, 426 N.W.2d 789, 793 (Mich. Ct. App. 1988).  Governance by a school board cannot be straight-jacketed by a perpetual contract such as BBI’s.

V.
CONCLUSION

Based on the foregoing, the Court should reform the contract term to a reasonable duration which is terminable upon notice to the other side, with non-exclusivity, to permit the School Board and CCSD the time necessary to bring a substitute broker up to speed, on CCSD’s negotiations with health insurers moving forward.
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� The trial was originally scheduled to commence on October 6, 2014 (see Order Granting Preliminary Injunction and Setting Trial at ¶ 3), but a scheduling order never issued.


� Celotex Corp. v. Catrett, 477 U.S. 317 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986); and Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574 (1986).


� The Trustees of course, have plenary authority over all budgetary matters and all “final authority.”  This Contract was not approved by them at a meeting.  Orion Portfolio Services 2 LLC v. County of Clark ex rel. Univ. Med. Ctr. of S. Nevada, 126 Nev. Adv. Op. 39, 245 P.3d 527, 534 (2010) (One who makes a contract with a municipal corporation or administrative agency is bound to take notice of the limitations of its powers to contract.)  A municipal legislative body may act only when in session at a properly called meeting, and agreements made outside a regular meeting are not binding.  City of Tulsa v. Melton, 54 P.2d 159 (Okla. 1936); George W. Condon Co. v. Bd. of Com’rs of Natrona County, 103 P.2d 401 (Wyo. 1940).  Directly, the Contract does not involve the payment of money by CCSD, as the compensation to CCSD is built into the premium charged for insurance, which BBI receives as a “commission.”  If illegal and not disclosed, the commission would be called a “kickback.”  As it is disclosed, or should be, it is a “commission,” not condemned by the insurance regulators.


� Westminster Water Co. v. City of Westminster, 98 Md. 551, 56 A. 990 (1904); Dorchester Manor v. Borough of New Milford, 287 N.J. Super. 163, 670 A.2d 600 (Law Div. 1994), judgment aff’d, 287 N.J. Super. 114, 670 A.2d 576 (App. Div. 1996).


� Wilmington Parking Authority v. Ranken, 34 Del. Ch. 439, 105 A.2d 614 (1954); City of Des Moines v. City of West Des Moines, 239 Iowa 1, 30 N.W.2d 500 (1948); Piedmont Public Service Dist. v. Cowart, 319 S.C. 124, 459 S.E.2d 876 (Ct. App. 1995), aff’d, 324 S.C. 239, 478 S.E.2d 836 (1996).


� Figuly v. City of Douglas, 76 F.3d 1137 (10th Cir. 1996) (applying Wyoming law).





� See generally, 149 A.L.R. 336 (Originally published in 1944) (“Power of board to make appointment to office or contract extending beyond its own term”),
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